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STATEMENT OF THE CASE 
Nature of the Case 
Mathew Cody Davidson appeals from the district court's order denying his 
motion to correct an illegal sentence. Davidson argues that his sentence is 
illegal because he did not receive credit for time spent on parole. 
Statement of Facts and Course of Proceedings 
Davidson pied guilty to burglary and possession of a controlled substance. 
(R., p. 27.) The district occur sentenced Davidson to concurrent sentences of 
nine years with three years fixed. (Id.) Davidson filed a pro se Illegal Sentence 
Motion claiming he is entitled to credit for time served while on parole and 
probation. (R., pp. 14-26.) Davidson argued that "[t]he parolee or probationer 
while under supervision is no less a prisoner than that of a prisoner physically 
confined." (R., p. 15.) Davidson claimed that he is entitled to credit for 11 
months and 22 days. (Id.) Davidson filed an Affidavit of Support For the Illegal 
Sentence Motion. (R., pp. 11-13.) The district court denied Davidson's motion. 
(R., pp. 27-32.) Davidson filed a timely appeal (R., pp. 44.) 
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ISSUE 
Davidson states the issue on appeal as: 
Did the district court err when it denied Mr. Davidson's Illegal Sentence 
Motion? 
(Appellant's brief, p. 3) 
The state rephrases the issues as: 
Has Davidson failed to establish the district court erred by denying his 
Rule 35 Motion seeking credit for the time he served on parole? 
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ARGUMENT 
Davidson Has Failed To Show The District Court Erred By Denying His Request 
For Credit The Time He Served On Parole 
A. Introduction 
Davidson challenges the denial of his motion for credit for time served for 
the time he was on parole. (Appellant's brief, pp. 4-5. 1) As implied by 
Davidson's "mindful" argument, the law and facts do not support his claim of 
error. 
B. Standard Of Review 
Whether the district court properly applied the law governing credit for 
time served is a question of law over which the appellate courts exercise free 
review. State v. Bitkoff, 157 Idaho 410, _, 336 P. 3d 817, 820 (Ct. App. 2014) 
(citing State v. Covert, 143 Idaho 169, 170, 139 P. 3d 771, 772 (Ct. App. 2006) 
The appellate courts "defer to the trial court's findings of fact, however, unless 
those findings are unsupported by substantial and competent evidence in the 
record and are therefore clearly erroneous." 19.:. (citing State v. Davis, 139 Idaho 
731, 734, 85 P.3d 1130, 1133 (Ct. App. 2003). 
Whether the district court had jurisdiction is question of law over which the 
appellate court exercises free review. State v. Kavajecz, 139 Idaho 482, 483, 80 
P.3d 1083, 1084 (2003) (citing Downey Chiropractic Clinic v. Nampa Restaurant 
Corp., 127 Idaho 283,285,900 P.2d 191, 193 (1995)). A jurisdictional question 
1 Davidson's appeal is a criminal appeal involving only the appeal of a motion 
brought under Idaho Criminal Rule 35 and thus the brief need not be bound. 
See I.AR. 35(i). However, Appellant filed a bound brief. Therefore to avoid 
confusion, Respondent will also file a bound brief. 
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is fundamental and can be raised at any time. l.g. (citing H & V Engineering, Inc. 
v. Idaho State Bd. of Professional Engineers and Land Surveyors, 113 Idaho 
646, 648, 747 P.2d 55, 57 (1987)). 
C. The District Court Did Not Err When It Denied Davidson's Motion For 
Credit For Time Served 
Davidson characterizes his motion as a Rule 35 Motion for credit for the 
time he spent on parole. (Appellant's brief, p. 4.) A Rule 35 Motion is not the 
proper mechanism for challenging an alleged error in the Department of 
Corrections calculations of a prisoner's sentence. See Mickelsen v. Idaho State 
Correctional Institution, 131 Idaho 352, 355, 955 P.2d 1131, 1134 (Ct. App. 
1998). "[A] petition for writ of habeas corpus is an appropriate mechanism for 
challenging an alleged impropriety or error in the Department [of Correction's] 
computation of a prisoner's sentence." lg. (citing Bates v. Murphy, 118 Idaho 
239, 243, 796 P.2d 116, 120 (1990); Calkins v. May, 97 Idaho 402, 545 P.2d 
1008 (1976); State v. Vega, 113 Idaho 756, 758, 747 P.2d 778, 780 (Ct. App. 
1987)). Because Davidson's Rule 35 Motion was not the appropriate 
mechanism to challenge the credit for time served while on parole, the district 
court did not have jurisdiction to grant Davidson's motion. 
Even if the merits of Davidson's Rule 35 Motion are considered, the 
district still did not err when it denied his motion. (L.C.R., pp. 29-31.) As 
Davidson acknowledges in his brief, a person is only entitled to credit for a period 
of actual incarceration. (Appellant's brief, p. 4 (citing I.C. §§ 18-309, 20-228 and 
Winter v. State, 7 Idaho 103, 105-107, 785 P.2d 667, 669-671 (Ct. App. 1989).) 
The language in I.C. § 20-228 provides that parole time is credited against a 
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sentence of imprisonment only if the Commission for Pardons and Parole, in its 
discretion, authorizes it. See Gibson v. Bennett, 141 Idaho 270, 274-75, 108 
P.3d 417, 421-22 (Ct. App. 2005). Because there is no right to credit for time 
served, and because discretion to grant such time is vested in the executive 
branch, the district court did not err when it denied Davidson's motion for credit 
for time served. 
CONCLUSION 
The state respectfully requests that this Court affirm the district court's 
order denying Davidson's motion for credit for time served. 
DATED this 29th day of December 2014. 
~ 
Deputy Attorney General 
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